IN THE UNITED STATES ARMY 
FIRST JUDICIAL CIRCUIT 



DEFENSE MOTION TO 
REQUIRE NON-EX PARTE 
FILING BY GOVERNMENT 



22 May 2012 



RELIEF SOUGHT 

1 , In accordance with the Rules for Courts Martial (RCM) 905, Military Rule of Evidence 
(MRE) 505, Manual for Courts- Martial (MCM), United States, 2008; and the Fifth and Sixth 
Amendments to the United States Constitution, the Defense respectfully requests that the Court 
require the Government to file a non-ex parte version of its motion for substitutions under MRE 
505(g)(2) 1AW MRE 505(i)(4)(A), 



BURDEN OF PERSUASION AND BURDEN OF PROOF 

2. As the moving party, the Defense has the burden of persuasion, RCM 905(c)(2)(A). The 
burden of proof is by a preponderance of the evidence. RCM 905(c)(1). 



EVIDENCE 

3. The Defense does not request any witnesses be produced for this motion. The Defense 
requests that the Court consider the following: 

a) Government Disclosure to the Court dated 1 8 May 2012; and 

b) Defense e-mail request dated 2 1 May 201 2, Court's request for the filing of a motion 
dated 22 May 2012, and Defense's acknowledgement dated 22 May 2012. (Attachment), 



FACTS 

4. On 18 May 2012, the Government filed an in camera motion for substitutions under MRE 
505(g)(2). On 2 1 May 201 2, the Defense requested by e-mail that the Court order the 
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Government to file a non-ex parte version of its motion. On 22 May 20 12, the Court requested 
the Defense to file a written motion in support of its request. 

ARGUMENT 

5. MRE 505(g)(2) permits the military judge to authorize the limited disclosure of classified 
information following an in camera review, unless the military judge determines that the 
classified information itself is necessary to enable the accused to prepare for trial Id.; see also 
United States u Lonetree, 3 1 M.J. 849 (N-M-C.M.R. 1990), aflPd 35 M J. 396 (C.M.A. 1992). 
Limited disclosure and substitutes include: 

a) Deletion of specific items of classified information from documents to be made available to 
an accused; 

b) Substitution of a portion or summary of the information for such documents; 

c) Substitution of a statement admitting relevant facts; 

All of these are permitted unless the judge determines that the classified information itself is 
necessary to enable the accused to prepare for trial. See MRE 505(g)(2). 

6. As discussed in Lonetree^ a request for an in camera review for substitutions under MRE 
505(g)(2) is controlled by the procedures outlined in MRE 505(i). Lonetree, 3 1 M.J. at 857. As 
in the instant case, the government in Lonetree sought to limit or prevent disclosure of classified 
information under MRE 505(g)(2). The Court stated: 

Germane to this appeal are the subdivisions that authorize a military judge to 
limit or prevent disclosure to an accused of classified information. 
MiLR.Evid. 505(g)( 2) is applicable when the Government needs to limit or 
prevent disclosure. 

(2) Limited Disclosure, The military judge, upon motion of the 
Government, shall authorized [sic] (A) the deletion of specified items 
of classified information from documents to be made available to the 
defendant, (B) the substitution of a portion or summary of the 
information for such classified documents, or (C) the substitution of a 
statement admitting relevant facts that the classified information 
would tend to prove, unless the military judge determines that 
disclosure of the classified information itself is necessary to enable 
the accused to prepare for trial. The Government's motion and any 
materials submitted in support thereof shall, upon request of the 
Government, be considered by the military judge in camera and shall 
not be disclosed to the accused. 

In making a motion to prevent or limit disclosure of classified information, 
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"the Government shall submit the classified information for examination 
only by the military judge and shall demonstrate by affidavit that disclosure 
of the information reasonably could be expected to cause damage to the 
national security in the degree required to warrant classification under the 
applicable executive order, statute, or regulation." Mil.R.Evid. 505(i)(3). 
Once the Government has met this standard, then the "military judge shall 
determine whether the information may be disclosed at the court-martial 
proceeding." Mil.R.Evid, 505(i)(4). 

Id. at 856-7. Thus, as Lonetree makes clear, if the Government is moving for an in camera 
review under MRE 505(g)(2), it must submit the classified evidence and an affidavit ex parte 
demonstrating that disclosure of the information reasonably could be expected to cause damage 
to the national security, Based on the Government's motion, it does not appear that the 
Government has submitted to the Court an affidavit demonstrating why the information 
reasonably could be expected to cause damage to the national security. 

7. Once a judge determines that the Government has met the standard in MRE 505(i)(3), the 
Government must provide notice to the accused of the information that will be at issue in the in 
camera proceeding. MRE 505(i)(4)(A) provides: 

Upon finding that the Government has met the standard set forth in 
subdivision (i)(3) with respect to some or all of the classified information at 
issue, the military judge shall conduct an in camera proceeding. Prior to the 
in camera proceeding, the Government shall provide the accused with notice 
of the information that will be at issue. This notice shall identify the classified 
information that will be at issue whenever that information previously has 
been made available to the accused in connection with proceedings in the 
same case. The Government may describe the information by generic 
category, in such form as the military judge may approve, rather than 
identifying the classified information when the Government has not 
previously made the information available to the accused in connection with 
pretrial proceedings. 

8. The procedures of MRE 505(i)(4)(A) envision the Government filing a non-ex parte filing in 
a generic form. The rule places within the control of the military judge the form and substance 
of this generic filing. The analysis to the MRE 505(i) states that the Government may describe 
the information in a generic fashion. See Analysis of MRE 505(i) at A22-4L However, the 
generic description is subject to approval by the military judge. If the generic description by the 
Government is not "sufficiently specific to enable the defense to proceed during the in camera 
session, the military judge may order the government to release the information for use during 
the proceeding or face the sanctions under subdivision (i)(4)(E)." Id 

9. The Defense cannot be expected to respond to the Government's motion in a vacuum. The 
Government must file a non-ex parte version of its motion under MRE 505(i)(4)(A). This 
version must be approved by the military judge. Id. Additionally, the Government should be 
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ATTACHMENT 



Original Message 

From: Hurley, Thomas F MAD USARMY (US) 
Sent: Tuesday, May 22, 2012 12:39 PM 

To: Lind, Denise R COL USARMY (US); Fein, Ashden MAD USARMY (US) 

Cc: David Coombs; Tooman, Doshua D CPT USARMY (US); Santiago, Melissa S CW2 

USARMY (US); Morrow III, DoDean, CPT USA DFHQ-NCR/MDW SDA; Overgaard, Angel M CPT 

USARMY (US); Whyte, Deffrey H CPT USARMY (US); VonElten, Alexander S. 1LT USA 

DFHQ-NCR\MDW SDA; Ford, Arthur D Dr CW2 USARMY (US); Defferson, Dashawn MSG 

USARMY (US); Lykes, Elias F CW4 USARMY (US); Prather, Day R CIV (US) 

Subject: RE: Ex Parte Requests by the Government (UNCLASSIFIED) 

Ma 'am 

Understood. The defense will file a motion for the relief it requests from 
the Court. 

v/r 
tfh 



Original Message 

From: Lind, Denise R COL USARMY (US) 
Sent: Tuesday, May 22, 2012 11:08 AM 

To: Hurley, Thomas F MAD USARMY (US); Fein, Ashden MAD USARMY (US) 

Cc: David Coombs; Tooman, Doshua D CPT USARMY (US); Santiago, Melissa S CW2 

USARMY (US); Morrow III, DoDean, CPT USA DFHQ-NCR/MDW SDA; Overgaard, Angel 

M CPT USARMY (US); Whyte, Deffrey H CPT USARMY (US); VonElten, Alexander S. 

1LT USA DFHQ-NCR\MDW SDA; Ford, Arthur D Dr CW2 USARMY (US); Defferson, 

Dashawn MSG USARMY (US); Lykes, Elias F CW4 USARMY (US); Prather, Day R CIV 

(US) 

Subject: RE: Ex Parte Requests by the Government (UNCLASSIFIED) 
Counsel, 

If a party wants the Court to act, the party must submit a motion with 
relevant authority supporting the action requested. 

D 

Denise R. Lind 
COL, DA 

Chief Dudge, 1st Dudicial Circuit 



Original Message 

From: Hurley, Thomas F MAD USARMY (US) 
Sent: Monday, May 21, 2012 5:41 PM 

To: Lind, Denise R COL USARMY (US); Fein, Ashden MAD USARMY (US) 

Cc: David Coombs ; Tooman, Doshua 3 CPT USARMY (US); Santiago, Melissa S CW2 

USARMY (US); Morrow III, DoDean, CPT USA DFHQ-NCR/MDW SDA; Overgaard, Angel 

M CPT USARMY (US); Whyte, Jeffrey H CPT USARMY (US); VonElten, Alexander S. 

1LT USA DFHQ-NCR\MDW SDA; Ford, Arthur D Dr CW2 USARMY (US); Defferson, 

Dashawn MSG USARMY (US); Lykes, Elias F CW4 USARMY (US); Prather, Day R CIV 

(US) 

Subject: Ex Parte Requests by the Government (UNCLASSIFIED) 
Ma "am, 

The Defense intends to file a reply motion to the Government's ex parte 
request for substitutions under MRE 505(g)(2). The trial calendar indicates 
that the Defense response motion is due NLT COB 29 May 2012. In order to 
comply with that deadline, the Defense requests that the Court order the 
Government to provide the Defense with a non-ex parte version of its 
motion(s). The defense also requests that the Court order the Government to 
provide a copy of its proposed substitutions. 

The Defense cannot be expected to respond to the Government's motions in a 
vacuum. The non-ex parte versions of the Government's motions and the 
proposed substitutions will enable the Defense to fully brief the issue for 
the Court. 

Without this documentation, the Defense is unable to adequately respond. 
For instance: What type of substitution is the Government requesting? Are 
they requesting partial substitutions to the document, but still providing 
the rest to the Defense? If so, what is the basis for the partial 
substitution? Are they requesting a complete substitution for the document? 
If so, what is that basis? Additionally, the Government states that the 
motion "outlines other equity holders outside of military authorities that 
request certain redactions or summaries of their information." Is this 
request in addition to the substitution or is this request a request under 
MRE 505(g)(2)? 

In short, in order to respond, the Defense needs something to be able to 
respond to. As such, we request that you direct the Government to file a 
non-ex parte version of its motion (s) for substitutions under MRE 505(g)(2). 

v/r 

MAD Hurley 
Thomas F. Hurley 
MAD, DA 

US Army Defense Counsel Assistance Program 







